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8.4.b. Post-Construction Inspection Reports - A report shall be submitted to the Secretary by the dam
owner reporting the findings of the final construction inspection required under subdivision 8.3.b. Certification
by an engineer shall be submitted to the Secretary with the inspection report to verify that the dam and its
appurtenances were constructed in substantial conformance with the approved plans and specifications and that
the dam and its appurtenances are functioning as designed.

§47-34-9. Breaching of a Dam.

9.1. Application to Breach a Dam - The owner of a dam must obtain a certificate of approval from the
Secretary prior to the breaching of the dam. A complete application in accordance with the provisions of
subsection 5.1. must be submitted to and approved by the Secretary prior to the commencement of breaching
activities.

9.1.a. Plan Package Requirements - The plan package submitted in order to breach a dam shall be in
accordance with the applicable requirements of section 6 and must also include the specific requirements
delineated in subsection 9.2 through subsection 9.10. Narratives, plans, or specifications required under section
6 which are clearly not applicable to the proposed breaching activities may be omitted from the submittal;
however, the Secretary reserves the right to specify those items which must be included in the breaching plan
package.

9.2. Breach Dimensions - The breach opening in the dam shall be designed so that any water resulting
from design storm inflows that is temporarily impounded behind the residual structure shall be less than the
height and storage requirements of a "dam" set forth in subsection 2.12. The breach shall be to original stream
bottom level, except that a small impoundment of less than one (1) acre-foot storage may be retained for
sediment control purposes.

9.3. Breach Channel - The embankment shall be breached with a designed channel having the capacity to
carry the peak runoff from the design storm corresponding to the dam's hazard classification. The channel
created by the breach shall have an erosion-preventive lining adequate to withstand the depth and velocity of
the peak flows from a P100 rainfall event. The channel side slopes shall achieve a minimum stability factor of
safety of 1.5.

9.4. Safety - Reservoirs shall be completely drained before breaching operations begin. Breaching work
shall be scheduled during dry weather using National Weather Service advice and proceed quickly to reduce
the potential for impounding water.

9.5. Blasting - If blasting is to be used in the breaching of a dam, a blasting plan shall be submitted to the
Secretary for approval. The plan shall include the distance to existing structures and the measures that will be
taken to minimize air blast and flying materials. A pre-blast survey of existing nearby structures and water
wells which may be affected by blasting may be required by the Secretary.

9.6. Erosion and Sediment Control - Erosion and sediment control measures sufficient to comply with the
provisions of paragraph 8.1.m. shall be implemented during the breaching operation. The following measures
shall also be implemented:

9.6.a. Reservoir areas, and the sediment deposits therein, shall be protected from erosion after the
impounding capability has been eliminated by the breaching of the dam;

9.6.b. Silt deposits and barren areas in the reservoir shall be stabilized and revegetated;




47CSR34

9.6.c. Disturbed areas, including the faces on any remaining embankment, must be protected by
vegetation or other means approved by the Secretary;

9.6.d. A channel in the reservoir sediment may be required by the Secretary in order to reestablish a
stream channel; and

9.6.¢. Permanent sediment basins, subject to ongoing maintenance, may be required by the Secretary
if the dam owner cannot demonstrate the effectiveness of other structural and vegetative measures in stabilizing
the reservoir area and dam site.

9.7. Placement of Earthen Material - Material removed from the dam shall be placed in waste disposal
areas delineated in the approved plan package. The material shall be graded and compacted as necessary and
stabilized from erosion by vegetation or other means approved by the Secretary.

9.8.  Placement of Non-Earthen Material - Concrete rubble and other rock material shall be placed in
waste disposal areas delineated in the approved plan package. The material shall be placed in a manner to
reduce hazardous conditions; protruding metal, wire, or bars are prohibited. The requirements of subdivision
8.1.n. shall apply to the disposal of any other waste materials generated by the breaching operation.

9.9.  Galleries and Drains - The effect of flows through the breach and backwater pressure on galleries
and drains shall be evaluated. The galleries and drains shall be vented or sealed as necessary to prevent failure
of the remaining structure.

9.10. Safety of Remaining Structure - The remaining structure shall have sufficient strength to support the
maximum hydraulic loading without failure. The engineer shall attempt to reduce or eliminate hazards
associated with an "attractive nuisance."

9.11. Construction Practices - The requirements of section 8 shall apply when breaching a dam unless
clearly not applicable to the breaching operation; however, the Secretary reserves the right to specify which
" requirements are applicable.

§47-34-10. Removal of a Dam.

10.1. Application to Remove a Dam - The owner of a dam must obtain a certificate of approval from the
Secretary prior to the removal of the dam. A complete application in accordance with the provisions of
subsection 5.1. must be submitted to and approved by the Secretary prior to the commencement of removal
activities.

10.1.a. Plan Package Requirements - The plan package submitted in order to remove a dam shall be in
accordance with the applicable requirements of section 6 and must also include the specific requirements
delineated in subsection 10.2 through subsection 10.8. Narratives, plans, or specifications required under
section 6 which are clearly not applicable to the proposed removal activities may be omitted from the
submittal; however, the Secretary reserves the right to specify those items which must be included in the
removal plan package.

10.2. Removal Requirements - Removal of a dam shall consist of the complete removal of the structure to
the original ground except in special cases where it may be necessary or advantageous to leave small sections
of the structure. Unless otherwise approved by the Secretary, the removal of a dam shall consist of complete
removal of the structure to approximate original contour. A total of no more than ten percent (10%) of the
length of the structure may remain at the abutment areas.

35




47CSR34

10.3. Safety - Reservoirs shall be completely drained before removal operations begin. Removal work
shall be scheduled during dry weather using National Weather Service advice and proceed ﬂulckly to reduce
the potential for impounding water.

10.4. Blasting - If blasting is to be used in the removal of a dam, a blasting plan shall be submitted to the
Secretary for approval. The plan shall include distance to existing structures and the measures that will be
taken to minimize air blast and flying materials. A pre-blast survey of existing nearby structures and water
wells which may be affected by blasting may be necessary.

10.5. Erosion and Sediment Control - Erosion and sediment control measures sufficient to comply with the
provisions of subdivision 8.1.m. shall be implemented during the removal operation. The following measures
shall also be implemented:

10.5.a. Reservoir areas, and the sediment deposits therein, shall be protected from erosion after the
impounding capability has been eliminated by the removal of the dam;

10.5.b. Silt deposits and barren areas in'the reservoir shall be stabilized and revegetated;

10.5.c. Disturbed areas, including the faces on any remaining embankment, must be protected by
vegetation or other means approved by the Secretary;

10.5.d. A channel in the reservoir sediment may be required by the Secretary in order to reestablish a
stream channel; and

10.5.e. Permanent sediment basins, subject to ongoing maintenance, may be required by the Secretary
if the dam owner cannot demonstrate the effectiveness of other structural and vegetative measures in stabilizing
the reservoir area and dam site.

10.6. Placement of Earthen Material - Material removed from the dam shall be placed in waste disposal
areas delineated in the approved plan package. The material shall be graded and compacted as necessary and
stabilized from erosion by vegetation or other means approved by the Secretary.

10.7. Placement of Non-Earthen Material - Concrete rubble and other rock material shall be placed in
waste disposal areas delineated in the approved plan package. The material shall be placed in a manner to
reduce hazardous conditions; protruding metal, wire, or bars are prohibited. The requirements of subdivision
8.1.n. shall apply to the disposal of any other waste materials generated by the removal operation.

10.8. Safety of Remaining Structure - If any portion of the structure remains, that portion shall have
sufficient strength to support the maximum hydraulic loading without failure. The engineer shall attempt to
reduce or eliminate hazards associated with an "attractive nuisance."

10.9. Construction Practices - The requirements of section 8 shall apply when removing a dam unless
clearly not applicable to the removal operation; however, the Secretary reserves the right to specify which
requirements are applicable.

§47-34-11. Abandonment of a Dam.

11.1. Application to Abandon a Dam - The owner of a dam must obtain a certificate of approval from the
Secretary prior to the abandonment of the dam. A complete application in accordance with the provisions of
subsection 5.1. must be submitted to and approved by the Secretary prior to the commencement of
abandonment activities.
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11.2. Reservoir Elimination - The reservoir area shall be completely filled to the crest elevation of the dam
with approved material to eliminate the impoundment of water. The maximum impounding capacity upon
completion of final grading shall not exceed one (1) acre-foot of impounding capacity. The final top elevation
of the reservoir fill shall be higher than, and sloped into, the diversion system required under subsection 11.4.

11.3. Embankment Stability - The remaining embankment shall be shown to achieve a minimum factor of
safety in accordance with the provisions of subparagraph 7.4.b.1.D.

11.4. Diversion System - A diversion system designed for a P100 rainfall event shall be provided to
capture the stream at the upstream end of the reservoir and convey stream water and embankment runoff water
around the site. The diversion system shall outlet safely beyond the downstream toe of the embankment in a
natural drainway capable of carrying the design storm without excessive erosion. The Secretary may require the
installation of an energy dissipator in accordance with the provisions of subpart 7.4.b.4.B.2.(f).

11.5. Sealing Conduits - All conduits through the embankment, with the exception of underdrain conduits,
shall be sealed with concrete at the upstream end prior to elimination of the reservoir. The Secretary may
require pressure testing of conduits to determine seal adequacy.

11.6. Erosion and Sediment Control - Erosion and sediment control measures sufficient to comply with the
provisions of subdivision 8.1.m. shall be implemented during the abandonment operation.

11.7. Soil and Vegetative Cover - A sufficient layer of topsoil shall be provided to permit long-term
growth of vegetation. A seeding and mulching mixture shall be proposed in the abandonment application to
accomplish revegetation of the project area.

11.8. Retention of Jurisdiction - The Secretary shall retain jurisdiction over the site for a minimum period
of five (5) years after abandonment, during which time the dam and its appurtenances shall be inspected
annually by an engineer experienced in such inspections. The inspections shall include measurement readings
of instrumentation to determine the level and volume of saturation within the reservoir fill material. The
Secretary may also require more frequent reading and reporting of instrument readings to determine seasonal
fluctuations of saturation. A report shall be filed with the Secretary detailing the findings of each inspection
and describing intended maintenance work. Should a major storm occur, a similar report shall be filed to detail
the resultant condition of the structure.

11.9. Final Approval of Abandonment - At the completion of the five-year period, a final joint inspection
by the engineer and the Secretary shall be conducted to determine the effectiveness of the abandonment design
and the potential need for continued maintenance. Should the Secretary determine as a result of this inspection
that an additional inspection time period or maintenance work is required, a letter detailing these requirements
shall be sent to the owner. The Secretary will review instrument records and annual inspection reports to
determine if the saturation level of material within the reservoir has decreased in volume to less than the legal
definition of a "dam." Should the Secretary determine as a result of the inspection and review of
instrumentation records that the volume of saturated material is less than the legal definition of a "dam" and the
abandonment design has been effective, a letter of acceptance shall be issued stating that the dam has been
properly abandoned.

§47-34-12. Reduction or Enlargement of a Dam.

12.1. Reduction of Dam Height To Less Than Jurisdiction.
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12.1.a. A person planning to reduce the height of a dam so that the remaining structure will no longer
meet the definition of "dam" set forth in subsection 2.12. must obtain a certificate of approval from the

Secretary.

12.1.b. A complete application in accordance with the provisions of subsection 5.1. must be submitted
to and approved by the Secretary prior to the commencement of reduction activities. The application must also
contain information showing that the remaining impounding structure will not cause loss of life or appreciable
property damage downstream should that structure fail.

12.1.b.1. Plan Package Requirements - The plan package submitted in order to reduce the height
of a dam shall be in accordance with the applicable requirements of section 6 and must also include the specific
requirements delineated in subdivision 12.1.c. and subdivision 12.1.d. Narratives, plans, or specifications
required under section 6 which are clearly not applicable to the proposed reduction may be omitted from the
submittal; however, the Secretary reserves the right to specify those items which must be included in the
reduction plan package.

12.1.c. The remaining structure shall have a properly designed spillway system capable of passihg a
Class 3 design storm without overtopping.

12.1.d. The remaining structure shall achieve a factor of safety in accordance with the provisions of
subparagraph 7.4.b.1.C. or subparagraph 7.4.b.2.B. as appropriate to the type of structure.

12.1.e. The requirements of section 8 apply when reducing the height of a dam unless clearly not
applicable to the reduction operation; however, the Secretary reserves the right to specify which requirements
are applicable.

12.1.f. The Secretary shall retain jurisdiction over the remaining structure until the reduction operation
is completed and a letter of acceptance has been issued by the Secretary.

12.2. Enlargement of a Structure to Jurisdiction.

12.2.a. A person planning to enlarge an existing structure so that the completed structure will meet the
definition of "dam" set forth in subsection 2.12. must obtain a certificate of approval from the Secretary.

12.2.b. A complete application in accordance with the provisions of subsection 5.1. must be submitted
to and approved by the Secretary prior to the commencement of enlargement activities.

12.2.b.1. Plan Package Requirements - The plan package submitted in order to enlarge a structure
to jurisdiction shall be in accordance with the applicable requirements of section 6. Narratives, plans, or
specifications required under section 6 which are clearly not applicable to the proposed enlargement may be
omitted from the submittal; however, the Secretary reserves the right to specify those items which must be
included in the enlargement plan package.

12.2.c. The Secretary will require adequate drilling and testing of the existing structure and foundation
to ascertain inplace conditions.

12.2.d. The requirements of section 8 shall apply when enlarging a structure to jurisdiction unless
clearly not applicable to the enlargement operation; however, the Secretary reserves the right to specify which
requirements are applicable.

§47-34-13. Dams Completed Before July 1, 1973.
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13.1. Complete Application Required - An application for a certificate of approval shall be submitted to
the Secretary for all dams completed before July 1, 1973 which meet the definition of "dam" set forth in
subsection 2.12. If the engineer can demonstrate that the dam meets the design requirements specified in this
rule, an application for approval of an existing dam shall be submitted. If the dam requires modification to
meet the requirements, an application for modification of an existing dam shall be submitted. If the above
options are not exercised by the dam owner, an application to breach, remove, or properly abandon the dam
pursuant to this rule shall be submitted.

13.2. Performance Requirements - All dams completed before July 1, 1973 shall meet the applicable
design requirements of section 7. Those dams which do not meet the applicable design requirement of section
7 shall be modified, breached, removed, or properly abandoned pursuant to the provisions of this rule. In
developing the required plans, specifications, and documentation necessary to bring the structure into
conformity with section 7, the design engineer may consider in his or her submitted analyses, peculiarities and
local conditions for each impounding structure with recognition of the many factors involved, some of which
may not be precisely known. Existing construction documentation and the historical performance of the
structure including documented storms and spillway flows may be considered by the engineer as part of the
evaluation of the structure. Upon approval by the Secretary of the plans, specifications, and documentation
submitted by the engineer, the Secretary may issue a certificate of approval.

13.3. Plan Package Requirements - The plan package submitted for approval or modification of an
existing dam shall be in accordance with applicable requirements of section 6, except that testing and analysis
results may be substituted for design specifications. If as-built drawings are not available, the engineer may
substitute drawings prepared by him or her which represent the existing conditions at the dam as determined
through the testing and analysis program.

§47-34-14. Sale or Transfer of a Dam.

14.1. Notification and Documentation - Within thirty (30) days after the sale or transfer of a dam, the
Secretary must be notified of that transaction by the person who was issued the certificate of approval for the
dam.

14.1.a. The seller of a dam must provide the following documentation to the Secretary:

14.1.a.1. The name and address of new owner;

14.1.a.2. A copy of the signed agreement between the previous and new owner acknowledging
certificate of approval responsibility and including any warranties, insurance coverage, or liability agreements
between the parties;

14.1.a.3. The effective date of the ownership or responsibility transfer; and

14.1.2.4. Documentation that a copy of the certificate of approval or the most recent Dam Control
Act notice to comply or order - if a valid certificate of approval does not exist -- has been entered in the deed

or land records of the county in which the dam is located.

14.1.b. The Secretary may reissue a corrected certificate of approval reflecting the sale or transfer of a
dam upon the receipt of appropriate documentation and fees.

§47-34-15. Dam Operations and Safety.
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15.1. Safe Operations - The owner of a dam shall ensure that his or her dam is operated in a safe and
responsible manner so as not to endanger life or property.

15.2. Operations Plan - Owners of dams which require the operation of gates, penstocks, or other means of
regulating the reservoir level or downstream flow shall develop and submit an operations plan to the Secretary
for approval.

15.2.a. Plan Contents - The operations plan shall include, but not be limited to, normal and seasonal
operational procedures for gates, penstocks, and other reservoir or downstream flow regulating devices. The
name, address, and telephone number of each individual authorized to operate the dam shall also be included in
the plan.

15.2.b. Plan Implementation - The operations plan shall be implemented immediately upon approval
by the Secretary and shall be updated periodically as necessary to reflect any changes in personnel or operation
procedures.

15.3. Releasing Water - The owner of a dam may release water or lower the reservoir elevation through
the use of gates without prior approval of the Secretary provided that the release of water will not adversely
affect the dam structure, property, or water quality or pose a hazard to human life.

15.3.a. Emergency Releases of Water - Under emergency conditions, the owner of a dam may release
water at a rate which may violate the criteria established under subsection 15.3. provided that such emergency
release will not pose an unjustifiable hazard to human life. Notification must be given of a pending emergency
release of water in accordance with the provisions of subdivision 15.8.a. In accordance with the provisions of
W. Va. Code §22-14-12, this regulatory provision shall not relieve the owner of the dam of any liabilities
resulting from an emergency release of water.

15.3.b. Low Flow Augmentation - The Secretary may require the owner of a dam to maintain a
specified stream flow below the dam or to augment the stream flow for appropriate in-stream uses.

15.4. Dam Safety Inspections - Periodic inspections of dams shall be performed to monitor and assess the
condition of the dam. These scheduled safety inspections of completed dams shall be in the charge of an
engineer.

15.4.a. Inspections by the Dam Owner - The owner of a dam or his or her agent shall perform safety
inspections monthly or more frequently. Such inspections must survey the dam and its appurtenances to check
for problems or changes since the last inspection. The owner or his or her agent shall inspect the dam more
frequently than once per month during adverse weather conditions. The owner shall report any observed
problems to the Secretary.

15.4.b. Inspections by the Secretary - The Secretary may inspect any dam at any time in accordance
with the provisions of W. Va. Code §22-14-4(i).

15.4.c. Inspections by the Owner's Engineer - An engineering inspection shall be conducted annually
for three (3) years after the completion of any dam, in accordance with the provisions of paragraph 8.3.4. Upon
the conclusion of this three-year period, the dam shall be inspected by the owner's engineer at the frequency
specified in subparagraph 15.4.3.a. through subparagraph 15.4.3.c. as appropriate to the hazard classification
of the dam. The Secretary may require additional inspections based upon site conditions. The Secretary
reserves the right to attend any inspection and require prior notification of the inspection from the owner of the
dam.
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15.4.c.1. Class 4 dams shall be inspected at least once every seven (7) years.
15.4.c.2. Class 3 dams shall be inspected at least once every five (5) years.
15.4.c.3. Class 2 dams shall be inspected at least once every three (3) years.
15.4.c.4. Class 1 dams shall be inspected at least once every two (2) years.

15.4.d. Inspection of Dams with Serious Problems - The Secretary may establish the frequency of
inspection of dams with serious problems for both inspections by the dam owner under subdivision 15.4.a. and
inspections by the owner's engineer under subdivision 15.4.c. The inspection of a dam with serious problems
shall monitor slopes, seepage, bulges, scarps, vertical displacement, excessive erosion, piping, sudden changes
in monitoring devices, and other visible factors which could indicate potential failure of the embankment,
spillways, or other appurtenances. The Secretary reserves the right to attend any inspection and require prior
notification of the inspection by the owner of the dam.

15.5. Dam Safety Inspection Reports.

15.5.a. Inspection Reports for Completed Dams - A written report containing the observations of each
inspection that is required under subdivision 8.3.d. and subdivision 15.4.c. shall be submitted to the Secretary
by the dam owner within thirty (30) days of the inspection. The report shall also describe maintenance work to
be performed as a result of the inspection findings. Should a storm equal to or greater than a 50-year, 6-hour
rainfall event occur, a similar report shall be filed to detail the resultant condition of the structure. Certification
by an engineer shall be submitted to the Secretary with each inspection report to verify that the dam and its
appurtenances are functioning as designed.

15.5.b. Inspection Reports for Dams with Serious Problems - A written report containing the
observations of each inspection required under subdivision 15.4.d. shall be submitted to the Secretary by the
dam owner within thirty (30) days of the inspection.

15.6. Monitoring Plans - Owners of Class 1 dams shall formulate and submit a monitoring plan to the
Secretary for approval. Owners of Class 2 and 3 dams may be required by the Secretary to formulate and
submit a monitoring plan for approval.

15.6.a. The monitoring plan developed by the dam owner must follow the format of the example plan
provided by the Secretary and shall include, but not be limited to, the following:

15.6.a.1. A description of the dam, including appropriate drawings and location maps;
15.6.2.2. A listing of problems and deficiencies and any implemented repairs;
15.6.2.3. The inspection frequency under varying weather conditions;

15.6.a.4. A description of areas or items to be inspected;

15.6.a.5. Corrective actions to be taken;

15.6.a.6. The responsible persons' names, addressés, and telephone numbers;

15.6.2.7. The method of notification of the Secretary and county emergency services authorities;
and
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15.6.2.8. Other items required by the Secretary based upon site-specific conditions.

15.6.b. Monitoring plans shall be updated annually. More frequent updating of the plans may be
required by the Secretary based upon rapidly changing personnel or site conditions. The monitoring plan shall
be implemented immediately by the dam owner upon the approval of the plan by the Secretary.

15.7. Emergency Action Plans - Owners of Class 1 dams shall formulate and submit an emergency action
plan to the Secretary for approval. Owners of Class 2 and 3 dams may be required by the Secretary to formulate
and submit an emergency action plan for approval.

15.7.a. The emergency action plan developed by the dam owner must follow the format of the
example plan provided by the Secretary.

15.7.b. The dam owner shall coordinate with county emergency service authorities in the development
of the emergency action plan. The dam owner must provide copies of the inundation maps required under
paragraph 3.5.c.2. to those authorities.

15.7.c. The dam owner shall provide county emergency services authorities with a copy of the
monitoring plan, and all updates of that plan, approved by the Secretary pursuant to subsection 15.6.

15.8. Emergency Procedures.

15.8.a. Emergency Condition - If the owner of a dam determines that an emergency exists, he or she
shall immediately notify any person who may be endangered if the dam should fail and then notify the
appropriate county emergency services authorities and the Secretary. After providing notification of the
emergency condition, the owner shall immediately take any remedial action, such as an emergency release of
water, that is necessary to protect life and property. The Secretary may waive the requirement for a certificate
of approval, as required under section 4, where it is necessary to accomplish repairs under emergency
conditions.

15.8.b. Dangerous Condition - Should a dangerous condition develop, the Secretary shall be informed
immediately. The owner of the dam shall immediately take any remedial action necessary to protect life and
property. Emergency procedures developed in accordance with the provisions of subsection 15.6 and
subsection 15.7. shall be implemented to protect life and property downstream. The site shall be inspected and
monitored at least once every eight (8) hours until the emergency situation is alleviated. Continuous monitoring
may be required by the Secretary when there is an imminent danger to the health, safety, or welfare of the
public.

15.8.c. Evaluation of Dangerous Conditions - If a dangerous condition develops; an engineering
evaluation shall be initiated as soon as possible to formulate a plan for permanent correction of the dangerous
condition. The evaluation and corrective action plan shall be submitted to and approved by the Secretary prior
to implementation.

15.9. Dam Owner Not Relieved of Responsibility - The Secretary 's approval of a monitoring plan, or
updates to such a plan, pursuant to subsection 15.6 or his or her approval of an emergency action plan pursuant
to subsection 15.7. shall not relieve the dam owner of his or her legal duties, obligations, or liabilities under W.
Va. Code §§22-14-10 and 22-14-12.

§47-34-16. Dam Maintenance.
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16.1. General Maintenance Requirements.

16.1.a. Required Maintenance - Each dam shall be maintained in accordance with the plans and
specifications approved under the applicable certificate of approval. The Secretary may require maintenance to
be performed on a dam, whether or not a certificate of approval has been issued for that dam.

16.1.b. Maintenance Plan - Owners of dams shall formulate and submit a written maintenance plan to
the Secretary for approval. The maintenance plan shall include, but not be limited to, schedules for maintaining
embankments, concrete structures, vegetative or rock covers, gates, gate mechanisms, penstocks, or other
reservoir-regulating devices, spillways, and appurtenances. The maintenance plan shall be implemented
immediately by the dam owner upon the approval of the plan by the Secretary. The maintenance plan shall be
updated periodically as necessary to reflect changing site conditions.

16.2. Specific Maintenance Requirements.

16.2.a. All spillways and appurtenances shall be maintained to operate in accordance with the plans
and specifications approved under the applicable certificate of approval.

16.2.b. All failures resulting from landslides or slope failures shall be corrected immediately if the
failures significantly affect the safety or design capacity of the dam or its appurtenances. All failures shall be
reported to the Secretary.

16.2.c. Allpipes shall be repaired or replaced when damaged, or distorted, or if they otherwise fail to
function properly in accordance with the plans and specifications approved under the applicable certificate of
approval.

16.2.d. Leakage through joints, fissures, and cracks through or under the spillway channel shall be
immediately investigated and repaired.

16.2.e. Any new gate which has been installed in a new dam or in the repair or modification of an
existing dam, or any gate which has been opened within five (5) years prior to inspection by the Secretary,
shall be opened to at least thirty-three percent (33%) of its maximum capacity at least once annually. Gates not
meeting the above requirements may remain closed until operated for the purposes of the owner or to alleviate
an emergency condition and shall thereafter be opened at least once annually. All gate mechanisms shall be
lubricated annually regardless of the operational status of the gate.

16.3. Routine Maintenance.

16.3.a. Routine maintenance of spillways shall be performed. Such maintenance shall include the
removal of sediment, brush, trees, obstructions, and rocks in stilling basins and the re-establishment of the
structure to its original hydraulic design.

16.3.b. Routine inspections shall be made of all hydraulic structures in order to maintain proper
operation. Special inspections shall be conducted whenever a significant flow through the structures has
occurred.

16.3.c. If erosion on the embankment face or abutments occurs, the area shall be regraded and be
provided with adequate drainage control or revegetation to prevent future occurrences.
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16.3.d. All concrete structures and channel linings shall be maintained in accordance with the plans
and specifications approved under the applicable certificate of approval. All cracks located in concrete
channels shall be sealed immediately with a sealant approved by the Secretary.

16.3.e. Access roads shall be maintained in order to provide access for emergency inspections,
vehicles, and equipment.

16.3.f. The embankment or concrete structure of a dam shall be kept clear of trees and shrubs. The
downstream toe and abutments of the dam shall be cleared to natural ground for a lateral distance of at least
twenty-five (25) feet. All dams with vegetative covers shall be mowed at least once annually. Grazing by farm
animals shall be controlled to prevent animal trails or other damage to the vegetative cover.

16.3.g. The embankment shall be kept clear of burrowing animals.

16.3.h. All monitoring devices shall be routinely inspected and repaired or replaced as necessary so
that the devices function properly.

§47-34-17. Dam Repairs.

17.1. General Repair Requirements - The Secretary may require repairs to be performed on a dam,
whether or not the dam has a certificate of approval. Major repairs shall require a certificate of approval,
issuance of which may or may not constitute final approval of the dam, as determined by the Secretary.

17.1.a. Routine Repairs (No Certificate Required) - Repairs conducted in accordance with the
provisions of subsection 16.3. shall not normally require an application for a certificate of approval; however,
the Secretary may require such an application based upon site-specific conditions.

17.1.b. Major Repairs (Certificate Required) - Any repairs to a dam other than routine repairs listed in
subsection 16.3. shall require an application for a certificate of approval in accordance with the provisions of
this rule.

17.2. Specific Repair Requirements.

17.2.a. Removal of Trees and Tree Roots - All trees shall be removed from the embankment and
abutment areas, unless otherwise approved by the Secretary based upon site-specific conditions. Small trees
with a base diameter of four (4) inches or less may be removed without removing the root system unless
specific problems with the root system are evident. Larger trees may require special care in removal. The
Secretary may require the removal of root systems of large trees if the potential for seepage along the root
system exists. If removal of root systems requires extensive excavation of the embankment, the removal shall
be considered a major repair requiring a complete application for a certificate of approval. ‘

§47-34-18. Application and Annual Registration Fees.
18.1. Application Fees - Each application submitted to place, construct, enlarge, alter, repair, remove or

abandon a dam shall include an application fee. No fee, however, shall be assessed for dams designed and
constructed by the soil conservation service for soil conservation districts. The following application fees

apply:

18.1.a. The application fee for placement, construction, alteration, enlargement, repair, or approval of
a dam is three hundred dollars.
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18.1.b. The application fee for breaching, or abandonment of a dam is two hundred dollars.
18.1.c. Tlie application fee for removal of a dam is one hundred dollars.

18.2. Annual Registration Fees - Owners of existing dams holding certificates of approval shall be
assessed an annual registration fee. In accordance with provisions of the Dam Control and Safety Act, West
Virginia Code §22-14-7, existing certificates of approval will be extended for one year upon receipt of the
annual registration fee, an inspection report in accordance with subsection 15.5., a monitoring and emergency
action plan in accordance with subsection 15.6. and subsection 15.7., and a maintenance plan in accordance
with subdivision 16.1.b.; Provided that where an approved, up-to-date: inspection report; monitoring and
emergency action plan; and maintenance plan are on file in the Dam Safety Section, and where no outstanding
violation(s) exist, then the certificate of approval will be extended without resubmission of the foregoing
documents upon receipt of the annual registration fee. No fee shall be assessed, however, for dams designed
and constructed by the soil conservation service for soil conservation districts. The following annual
registration fees apply:

18.2.a. Class 4 dams shall be assessed twenty-five dollars.
18.2.b. Class 3 dams shall be assessed fifty dollars.

18.2.c. Class 2 dams shall be assessed seventy-five dollars
18.2.d. Class 1 dams shall be assessed one hundred dollars.

18.3. Any certificate of approval issued pursuant to W. Va. Code §22-14-7 and this rule is void without
notification to the person holding the certificate of approval when the annual registration fee is more than one
hundred eighty (180) days past due. Resubmission of an application in accordance with section 5 is required

where a certificate has become void due to failure to pay the appropriate annual registration fee within one
hundred eighty (180) days of the date due.

§47-34-19. Civil Administrative Penalties.
19.1. Enforcement Actions.

19.1.a. General - An authorized representative of the Secretary may commence an enforcement action
for any observed violation.

19.1.b. Enforcement Action Procedures - An enforcement action shall be in writing, shall be signed by
the Secretary or other authorized representative of the Secretary, and shall set forth with reasonable specificity:

19.1.b.1. The nature of the enforcement action with a reference to the section of the statute, rule,
notice, order or certificate of approval term that was allegedly violated;

19.1.b.2. The time and date of the observance of the violation;

19.1.b.3. A reasonable description of the dam where the violation was observed, where within the
operation or maintenance of the dam the observation was observed, and the condition or hazard determined by
the Secretary;

19.1.b.4. The name, ownership and location of the dam and any identification number associated
with it; and
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19.1.b.5. In those instances where a notice or order has not been previously issued, the remedial
action necessary to alleviate the violation and time limits for accomplishing the remedial action.

19.2. Penalty Assessment Procedures.

19.2.a. Review of Enforcement Action and Penalty Calculation - The Secretary shall review each
enforcement action issued for civil administrative penalty assessment to determine:

19.2.a.1. The appropriateness of a civil administrative penalty;

19.2.a.2. . The initial amount of penalty, if any, based upon the rates and methods given in
subsection 19.5.;

19.2.a.3. The appropriateness of assessing a daily civil administrative penalty for continuing
violations;

19.2.a.4. The total initial civil administrative penalty assessed; and

19.2.a.5. The appropriateness of assessing a separate civil administrative penalty against an
individual person.

19.2.b. Notice of Civil Administrative Penalty - The Secretary shall provide the violator with a copy
of the enforcement action and:

19.2.b.1. A notice of civil administrative penalty which shall include procedures for requesting an
informal hearing and a notification of applicable time constraints; or

19.2.b.2. A notice of dismissal.
19.3. Hearings and Appeals.

19.3.a. Right to Informal Hearing - The violator has twenty (20) calendar days from his or her receipt
of the notice of civil administrative penalty within which to request, in writing, an informal hearing before the
assessment officer. If a hearing is requested, the assessment officer will hold the hearing within 60 days to
deduce the actual facts and circumstances regarding the violation and, based thereon, will make a final
recommendation of civil administrative penalty assessment to the Secretary. If no hearing is requested, the
notice of civil administrative penalty becomes a final order after the expiration of the twenty-day period and the
civil administrative penalty becomes due and payable.

19.3.b. Notice and Scheduling of Informal Hearing - If the violator requests an informal hearing
within the twenty-day period, the assessment officer shall schedule a hearing in accordance with the following
procedures:

19.3.b.1. The time and place the informal hearing is to be held is to be communicated to any
authorized representative of the Secretary who filed an enforcement action bringing about the informal hearing,
to the violator and to any person who has expressed an interest in writing concerning the enforcement action;

19.3.b.2. The communication shall be provided at least fifteen (15) calendar days prior to the time
of the hearing; and
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19.3.b.3. The assessment officer may continue the informal hearing only for good cause shown.

19.3.c. Informal Hearing Procedures - An informal hearing, as provided by this rule, is intended to be
an informal discussion of the facts which gave rise to the issuance of an enforcement action and shall be
conducted in the following manner:

19.3.c.1. The West Virginia Rules of Civil Procedure and West Virginia Rules of Evidence shall
not apply;

19.3.¢c.2. A record of the informal hearing is not required but may be made by any party to the
hearing at the party's expense; and

19.3.c.3. At formal review proceedings which may ensue, no evidence as to any statement made
by one party at the informal hearing may be introduced as evidence by another party, nor may any statement be
used to impeach a witness, unless the statement is or was available as competent evidence independent of its
introduction during the informal hearing.

19.3.d. Written Decision - Within thirty (30) calendar days following the informal hearing, the
Secretary shall issue and furnish to the violator a written decision affirming, increasing, decreasing, or
dismissing the initial civil administrative penalty assessment and giving the reasons for the decision.

19.3.e. Request for Formal Hearing - Within thirty (30) calendar days after notification of the
Secretary's informal hearing decision, the violator may request a formal hearing before the Environmental
Quality Board. If no formal hearing is requested, the Secretary’s decision becomes a final order after the
expiration of the thirty day period and the civil administrative penalty becomes due and payable.

19.4. Separate Civil Administrative Penalties.
19.4.a. The Secretary may assess a separate civil administrative penalty against any corporate director,
officer, agent, or employee of a violator, or any other person, who authorizes, orders, or carries out a violation
of the statute, rule, notice, order, or certificate of approval term or who fails or refuses to follow an order from

the Secretary.

19.4.b. In determining the amount of a civil administrative penalty to be assessed against a person,
consideration shall be given to the criteria specified in subsection 19.5.

19.4.c. The Secretary shall serve on each person to be assessed an administrative penalty a notice of
separate civil administrative penalty assessment. For purposes of this subsection, service is considered
sufficient if it satisfies Rule 4 of the West Virginia Rules of Civil Procedure for service of a summons and
complaint. A notice of separate civil administrative penalty assessment shall include:

19.4.c.1. A reference to the section of the statute, rule, notice, order, or certificate of approval
term allegedly violated;

19.4.c.2. A concise statement of the facts alleged to constitute the violation;
19.4.c.3. A statement of the amount of the separate civil administrative penalty to be imposed;

19.4.c.4. A copy of the underlying enforcement action; and

19.4.c.5. A statement of a person's right to an informal hearing.
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19.4.d. A person shall have twenty (20) calendar days from receipt of the notice of separate civil
administrative penalty assessment in which to request, in writing, an informal hearing before the assessment
officer. If no hearing is requested, the notice of separate civil administrative penalty becomes a final order after
expiration of the thirty-day period and the separate civil administrative penalty becomes due and payable.

19.4.e. The informal hearing, if requested, will be scheduled and conducted pursuant to this section.
19.5. Civil Administrative Penalty Calculation Procedures.

19.5.a. Calculation - The Secretary shall calculate a civil administrative penalty by taking into account
the seriousness of the alleged violation, good faith efforts on the part of the violator (as provided for in
paragraph 19.5.c. of this section) and any history of violations by the violator.

19.5.b. History of Violations (HOV) - The Secretary shall take into account the violator's history of
violations by determining if any enforcement actions concerning Certificate terms, requirements of the Act,
rule requirements, notices to comply or any orders have been taken against the violator during twenty-four (24)
months prior to the violation. Those enforcement actions which were withdrawn, dismissed, or vacated shall
not be included in the determination. Any outstanding violation within the time period shall constitute a history
of violations.

19.5.c. Good Faith Effort - Good faith effort shall be determined in accordance with Table B.

19.5.d. Maximum Assessed Penalty - The maximum assessment for a single violation shall not exceed
five thousand dollars ($5,000) per day with a maximum cumulative total of twenty thousand dollars ($20,000)
for this same violation. Multiple violations shall not exceed a maximum cumulative total of twenty thousand
dollars ($20,000) per day. The amounts applicable to a single violation must be adhered to when developing
the cumulative total for multiple days.

19.5.e. Penalty - The civil administrative penalty shall be determined through the use of Table A.

19.5.f. Penalty With Good Faith Efforts by Violator - The civil administrative penalty determined by
Table A shall be reduced, if applicable, through the use of Table B.
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TABLE A
Seriousness of Violation
(dollars/day/violation)
Enforcement Action No Hazard Serious Problem Dangerous Condiﬁqn
Failure to Comply With: Wi No o

625 750
625 1250 1500 1875 3125 5000
1250 1875 2125 2500 3750 5000
1875 2500 3125 3750 4375 5000
2500 3125 3750 4375 4625 5000
TABLE B
Good Faith by Violator

Good Faith Ratings:

0 Violator failed to take appropriate action

1-2 Violator took prompt, but insufficient action to fully comply with the violation within the required
time period. Action was completed prior to end of extended time period.

3-4 Violator took prompt action and worked diligently to correct the violation. Conditions beyond the
control of the violator prevented full compliance with the enforcement action and required that the
compliance time period be extended for just cause.

5-6 Violator initiated compliance action immediately and expended all reasonable efforts to comply.
Achieved compliance before the end of the original compliance time period.

7-8 Violator was already taking appropriate action at the time the violation was documented and
expended exemplary effort in compliance action before the end of the compliance time period.

Determination of Penalty Assessment:

Enforcement Action Amount (Table A)

Less Good Faith Percent (Table B)

Total Assessment
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§47-34-20. State Deficient Dams Rehabilitation Assistance Program.

20.1. The Secretary shall establish a State Deficient Dams Rehabilitation Assistance Program to direct the
distribution of loans from the Dam Safety Rehabilitation Revolving Fund created under the Act.

20.2. Use of Moneys in the Fund. -- Moneys in the Fund shall be used to make loans to persons to finance
costs for engineering, design, alteration, improvement, repair, breaching or removal of a deficient dam
necessary to correct or remove the deficiencies and other activities as authorized by a federal grant or a
legislative appropriation. The Fund may also be utilized by the Secretary to repair, remove or take other
remedial action with respect to a deficient dam under the authority in section 22 of the Act. The Fund may also
be used to defray administrative costs incurred by the Secretary or the Authority.

20.3. Each loan shall be in an amount that covers the reasonable and necessary cost of a project for
which funds are sought by the applicant and which are not provided by other available sources. Dam owners
may use multiple programs or sources to fund the rehabilitation costs for a deficient dam, up to 100 percent of
rehabilitation costs. Dam owners cannot exceed 100 percent funding from multiple programs or sources and
must provide the Secretary with any multiple source accounting to verify that the loan amount plus the
additional sources of funding do not exceed 100 percent.

20.4. List of Deficient Dams. - A State List of Deficient Dams shall be developed and updated
periodically by the Secretary utilizing a priority ranking system, including, but not limited to, the following
factors: size of dam and reservoir; condition of dam and its appurtenances; and hazard potential to life and
property.

§47-34-21. Eligibility Criteria— The Secretary shall consider eligibility for loans to include, but not be
limited to, the following criteria:

21.1. Only those dams on the List of Deficient Dams are eligible for a loan from the Dam Safety
Rehabilitation Revolving Fund in accordance with the priority specified in the List of Deficient Dams,
provided that a person meets the criteria under subsection 21.3;

21.2. A person has submitted a complete application for a project with eligible costs;

21.3. A person is in a state of readiness to proceed to planning, design or construction and expend
loan payments in a timely manner;

21.4. A person has demonstrated his or her ability to pay is less than the estimated cost of repair or
removal of the dam;

21.5. A person has demonstrated his or her ability to repay a loan. The Secretary shall evaluate the
borrower’s financial stability, financial needs, and ability to repay based upon an appropriate examination of
financial information, including, but not limited to, income and credit histories, income tax returns, financial
statements and collateral offered to secure the loan;

21.6. Rehabilitation costs for any deficient dam are eligible, except for dams owned by the federal
government;

21.7. Costs for State agency-required fish passage are eligible only if they are part of an overall
rehabilifation project;

21.8.  Costs for lake-enhancement projects such as lake dredging, sediment removal projects, or boat
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ramps, which do not enhance the safety of a deficient dam are not eligible to be funded through the Fund;
21.9. A person has provided an acceptable schedule for project initiation and completion; and

21.10. A person has demonstrated he or she has the financial, legal, and managerial capabilities to
ensure adequate design, construction, completion of the project, and subsequent operation and maintenance of
the dam. As a part of this demonstration, the person shall complete and submit to the Secretary financial
capability worksheets supplied by the Secretary.

§47-34-22. Applications for Loans.
22.1. A person who meets the eligibility criteria in section 21 may apply for a loan.

22.2. The applicant shall request a pre-application meeting with the Secretary to discuss the
requirements of the program, including eligibility. A pre-application package, in a form prescribed by the
Secretary, shall be completed and submitted to the Secretary prior to this meeting.

22.3. Thereview and approval by the Secretary of the pre-application package, including any project
plans, design drawings and specifications, or other documents is for administrative purposes only and does not
relieve the applicant or his agents and employees from properly planning, designing, constructing, operating,
and maintaining the project as required under applicable federal and state statutes and rules.

22.4. Ifthe project will involve two (2) or more persons, the applicant shall submit an agreement
among the parties to the Secretary in a form prescribed by the Secretary.

22.5.  After the pre-application meeting, a person desiring a loan from the Fund may make a separate
application to the Secretary, on a form prescribed by the Secretary, for each project for which a loan is desired.

§47-34-23. Loan Agreements — Upon approval of an application for a loan, the Secretary shall specify the
provisions that are required to be contained in the loan agreement, including:

23.1.  The specific purposes for which the proceeds of the loan shall be expended, the cost of the
project, the amount of the loan, and the terms of repayment of the loan and the security therefor, which may
include a deed of trust or other appropriate security instrument creating a lien on such project or any other
collateral the Secretary may require;

23.2. The procedures as to the disbursement of loan proceeds including an estimated monthly draw
schedule, and the duties and obligations imposed upon the applicant in regard to the acquisition or construction
of the project;

23.3. The agreement of the applicant to repay the obligations of such applicant under the loan
agreement. Revenue may be pledged for the repayment of the loan together with all interest, fees, and charges
thereon and all other financial obligations of the applicant under the loan agreement;

23.4. Ifnotes or other interim obligations are being issued by the applicant, the agreement of the
applicant to take other repayment actions as are required of the applicant under the loan agreement;

23.5. Payments of the principal and any interest on a loan shall be made by the applicant in
accordance with the following:

23.5.a. Computation of Interest on Loans. - Each loan shall bear interest from the date of the
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delivery of the notes of the applicant evidencing the loan to the applicant (or such other date as is determined
by the Secretary) at a rate or rates per annum, either fixed or variable, as determined by the Secretary.

23.5.b. Fees and Charges. - In addition to payments of principal and interest on a loan, each
applicant shall agree in the loan agreement to pay fees and charges equal to the applicant's share of the
administrative expenses of the Secretary and the Authority relating to the loan program or any bond program
established by the Secretary and the Authority.

23.6. The agreement of the applicant to accept the Authority’s enforcement remedies under the Act
in the event of any default under the loan; and

23.7. The agreement of the applicant to comply with all applicable federal and state statutes and
rules and regulations and all applicable local ordinances pertinent to the financing, acquisition, design,
construction, operation, maintenance and use of the project.

§47-34-24. Loans Conditioned Upon Availability of Moneys in the Fund — The obligation of the
Authority to enter into loan agreements shall be conditioned upon the availability of moneys in the Fund in
amounts and on terms and conditions, as at the direction of the Secretary, will enable the Authority to make
loans.

§47-34-25. Disbursement of Loan Moneys.

25.1. Following the Secretary’s approval of a loan and conditions to be included in the loan
agreement, the Authority shall provide the person with the loan agreement setting forth the specific terms of the
loan. The loan agreement, following execution by the person, constitutes a binding commitment for moneys
from the Fund.

25.2. Moneys shall be disbursed from the Fund only upon a written authorization from the
Authority. On a monthly basis, there shall be disbursed to each recipient the amount certified as costs incurred
for the project. Said certification shall be made on an approved form. Moneys will be dispensed from the
Fund upon presentation of an executed payment request form.

25.3. Eachperson receiving a loan shall comply with all terms and conditions of the loan agreement
or notes or other debt instruments evidencing the loan.

25.4. Prior to commencement of construction, the Secretary and recipient shall hold a pre-
construction conference to review the activities that shall take place during construction of the project.

25.5. Interim inspections of the project shall be conducted by the Secretary periodically during
construction. A final inspection shall be conducted by the Secretary after construction has been substantially
completed and before the final construction loan payment is disbursed.

25.6.  The Secretary may use moneys from the Fund in accordance with provisions of section 22 of
the Act. Before seeking a requisition from the Fund, the Secretary shall provide the information required in
Section 20 of the Act to the Authority. Costs recovered from an owner by civil action shall be promptly
deposited in the Fund.

§47-34-26. Owner’s Responsibilities — Once a loan has been granted under this rule, the owner or owners of
a dam shall cooperate with the Secretary by:

26.1. Facilitating access to the dam and its appurtenances;
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26.2. Making available all records maintained pursuant to the provisions of this rule
for inspection by the Secretary upon request and where appropriate by the Authority;

26.3. Furnishing the Secretary with all plans, specifications, operation and maintenance data,
instrumentation data, and other information pertinent to the dam and its appurtenances, or the loan;

26.4. Providing the Secretary with an operation and maintenance plan;

26.5. Maintaining the dam and appurtenances in the state of repair and operating condition required
by the exercise of prudence; due regard for life or property; the application of sound and accepted engineering
principles; and provisions of this rule;

26.6. Developing a monitoring and emergency action plan for the approval of the Secretary and
implementing the plan upon approval;

26.7. Providing the Secretary with written, regularly scheduled reports describing progress toward
repair or removal of the dam; and

26.8. Demonstrating the ability to appropriately operate and maintain the dam after rehabilitation is
complete.

§47-34-27. Procurement Standards.

27.1. Procurement Standards for Publicly-Owned Dams -- Owners of publicly-owned dams shall
comply with all applicable State laws and rules pertaining to competitive bid and prevailing wage
requirements.

27.2. Procurement Standards for Privately-Owned Dams -- Owners of privately-owned dams shall
obtain a minimum of three bids prior to design, construction, or major procurement items as determined by the
Secretary, provided that the Secretary may grant an exception in situations that may cause loss of life or

property.
§47-34-28. Financial Management and Record Keeping.

28.1. Financial Management — A loan recipient shall establish and maintain a
financial management system to account for all costs incurred related to a project. This system shall assure that
generally accepted accounting principles and practices are consistently applied in all financial matters related to
the project.

28.1.a. Financial management shall include the following elements:

28.1.a.1. The maintenance of ledgers containing accurate, current, and
complete records of all financial actions related to the project;

28.1.a.2. The maintenance of records that identify the source and amount
of all moneys used for the project and documentation of how such moneys were used;

28.1.a.3. The maintenance of records that allow a comparison of actual
project costs with budgeted costs; and
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28.1.b. The recipient shall maintain an accounting system, which shall:
28.1.b.1.  Establish a separate account for the project;
28.1.b.2.  Record all transactions in a timely and verifiable manner;

28.1.b.3. Designate one (1) person who is not responsible for project
operations to account for all project funds; and

28.1.b.4.  Prepare and submit as directed, financial reports of the project.

28.2. Records. -- The recipient shall maintain official records for each loan received that include:
28.2.a. The loan application and loan approval documents;
28.2.b. All contracts and subagreements related to the project;

28.2.c. All documents related to financial management prescribed under
subsection 28.1;

28.2.d. A documentation of compliance with applicable federal and State
statutes, rules, and regulations;

28.2.e. A documentation of the amount of moneys received and expended for the project;
28.2.f. A documentation of all property that was purchased for the project; and

28.2.g. Time records related to the project, if applicable.
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